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TEITL Masnach y DU

DYDDIAD 18 lonawr 2018

Ken Skates AC, Ysgrifennydd y Cabinet dros yr Economi a

GAN Thrafnidiaeth

Mae Llywodraeth Cymru'n cydnabod bod angen deddfwriaeth ar gyfer datblygu polisi
masnach y DU ar 6l iddi adael yr UE. Rydyn ni'n cytuno bod angen y darpariaethau yn y Bil
Masnach sy'n cynnal ein cysylltiadau masnachol presennol ac yn sicrhau mynediad at
farchnadoedd caffael llywodraethau, hynny er mwyn rhoi eglurder a sicrwydd i fusnesau a
defnyddwyr.

Fel Bil yr UE (Ymadael), yn y Bil Masnach cyfyngir ar y cymhwysedd gweithredol a roddir i
Weinidogion Cymru a'r Alban, ond ni osodir yr un cyfyngiadau ar y cymhwysedd gweithredol
a roddir i Weinidogion yr DU. Hefyd, mae'n rhoi pwerau cydamserol i Weinidogion y DU yn
y gwledydd datganoledig a chant eu harfer heb ofyn caniatad Gweinidogion Cymru a'r
Alban. Nid yw hyn yn dderbyniol. Hefyd, yn ein barn ni, dylai'r Awdurdod Rhwymediau
Masnach, fel corff annibynnol, gael clywed mewnbwn y gwledydd datganoledig yn ogystal
a'r Ysgrifennydd Gwladol.

O'r herwydd, ni all Llywodraeth Cymru na Llywodraeth yr Alban argymell bod eu
deddfwriaethau yn rhoi eu caniatad deddfwriaethol i'r Bil fel ag y mae. Mewn ymdrech i
wneud y Bil yn dderbyniol o safbwynt datganoli, rydym ar y cyd & Llywodraeth yr Alban wedi
datblygu diwygiadau y gobeithiwn eu gweld yn cael eu cyflwyno yn Nhy'r Cyffredin. Fe'u
hatodir, ynghyd & nodiadau esboniadol. Fel y gwnaethom ei ddatgan ym Memorandwm
Cydsyniad Deddfwriaethol y Bil Masnach a osodwyd ar 7 Rhagfyr, yn ein barn ni, dylid
ystyried y cwestiwn a ddylid rhoi caniatad deddfwriaethol neu beidio yng ngoleuni ymateb
Llywodraeth y DU i'r diwygiadau hyn.
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Trade Bill 1

Clause 1, page 1, line 15 at end insert—

“() No regulations may be made under subsection (1) by a Minister of the
Crown, so far as they contain provision which would be within the
devolved competence of the Scottish Ministers (within the meaning
given in paragraph 7 of Schedule 1), unless the Scottish Ministers
consent.

() No regulations may be made under subsection (1) by a Minister of the
Crown, so far as they contain provision which would be within the
devolved competence of the Welsh Ministers (within the meaning
given in paragraph 8 of Schedule 1), unless the Welsh Ministers
consent.”

Clause 2, page 2, line 40 at end insert—

“() No regulations may be made under subsection (1) by a Minister of the
Crown, so far as they contain provision which would be within the
devolved competence of the Scottish Ministers (within the meaning
given in paragraph 7 of Schedule 1), unless the Scottish Ministers
consent.

() No regulations may be made under subsection (1) by a Minister of the
Crown, so far as they contain provision which would be within the
devolved competence of the Welsh Ministers (within the meaning
given in paragraph 8 of Schedule 1), unless the Welsh Ministers
consent.”

Clause 2, page 3, line 3 at end insert—

“(10) No regulations may be made under subsection (8)(b) unless the
Secretary of State has consulted with the Scottish Ministers and the
Welsh Ministers.”

4
Schedule 1, page 7, line 24 at end insert—

“(4) This paragraph does not apply to regulations made under section 1(1)
or 2(1) by the Scottish Ministers or the Welsh Ministers.”

Schedule 1, page 8, line 5, at end insert —

“(4) This paragraph does not apply to regulations made under section 1(1)
or 2(1) by the Scottish Ministers or the Welsh Ministers.
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1)

(2)

3)

Requirement for consultation in certain circumstances

No regulations may be made by the Scottish Ministers or the Welsh
Ministers acting alone under section 1(1) or 2(1) so far as the
regulations are to come into force before exit day unless the
regulations are, to that extent, made after consulting with a Minister
of the Crown.

No regulations may be made by the Scottish Ministers or the Welsh
Ministers acting alone under section 2(1) so far as the regulations
make provision about any quota arrangements or are incompatible
with any such arrangements unless the regulations are, to that extent,
made after consulting with a Minister of the Crown.

In sub-paragraph (2) “quota arrangements” has the same meaning as
in paragraph 3.”

Schedule 4, page 14, line 34, at end insert—

DRAFFT 5

“(aa) a non-executive member appointed by the Secretary of State
with the consent of the Scottish Ministers,

(ab) a non-executive member appointed by the Secretary of State
with the consent of the Welsh Ministers,”
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Trade Bill Amendments Explanatory Notes

A. UK Government powers to implement the Agreement on Government
Procurement and certain other international agreements: requirement for
consent of Scottish or Welsh Ministers if making provision within devolved
competence
As currently drafted, UK Ministers’ powers to make regulations under clauses 1 and
2 of the Bill could be used to make provision in policy areas which are the
responsibility of Scottish or Welsh Ministers. The Scottish Government and Welsh
Government acknowledge that there may be circumstances justifying amendments
to laws in devolved areas being made on a UK-wide basis, but they consider that this
should only be possible with the consent of the devolved administrations

Proposed amendments 1 and 2 would mean that UK Ministers would be required
to secure the consent of the Scottish Ministers or the Welsh Ministers, before making
provision which would be within devolved competence. Devolved Ministers would
then be accountable to their legislatures for any decision to consent to the UK
Ministers legislating on such a basis.

B. UK Government power to decide the duration of the power to implement
international trade agreements: requirement for consultation with Scottish and
Welsh Ministers before exercising the power
The Bill allows the Secretary of State to decide how long the power to implement
international agreements is to last. These decisions will determine how long
devolved Ministers have to use their implementing powers, and for how long the
Secretary of State can use the implementing power in devolved areas (as well as in
non-devolved areas). The Scottish and Welsh Governments consequently believe
that the views of the devolved administrations should have to be taken into account
in decisions about the duration of the implementing powers.

Proposed amendment 3 would mean that the Secretary of State would be required
to consult the Scottish Ministers and the Welsh Ministers before deciding whether
and how to adjust the time period during which the implementing powers can be
used.

C. Scottish Ministers’ and Welsh Ministers’ implementation powers: removal of
restrictions
The Bill places a number of restrictions on devolved Ministers’ use of the
implementation powers in Part 1 of the Bill which are not placed on UK
Ministers. We believe as a matter of principle that devolved Ministers should have
the same powers as UK Ministers in respect of matters falling within devolved areas.

Proposed amendment 4 would remove the restrictions prohibiting the Scottish and
Welsh Ministers’ from (a) modifying directly applicable EU law which the Withdrawal
Bill incorporates into UK law; and (b) from making provision that is inconsistent with
certain kinds of modifications made to that body of law by the UK Parliament or the
UK Government. This would bring Scottish and Welsh Ministers’ powers into line
with the powers being given to UK Ministers in devolved areas.

Proposed amendment 5 would remove the requirement for Scottish and Welsh
Ministers to obtain the consent of a UK Minister before using the implementing power



to make regulations that would come into force before exit day, or that would involve
quota arrangements. This amendment would require devolved Ministers to consult
UK Ministers instead.

. Trade Remedies Authority: requirement for Scottish and Welsh Ministers’
consent to appointment of a non-executive member

The Bill establishes a new Trade Remedies Authority that will ultimately be tasked
with investigating claims of dumping or subsidy in the UK, and imposing and
enforcing trade remedy measures; in doing so, it will act in the interests of the UK as
a whole. Scottish and Welsh Ministers believe that its credence and independence
will be demonstrably enhanced by giving devolved administrations an appropriate
role in relation to the Authority.

Proposed amendment 6 would require the Secretary of State to obtain Scottish
Ministers’ and Welsh Ministers’ consent to the appointment of a non-executive
member to the Board of the Authority.



